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COMPLAINT 


1. Jurisdiction of the United States District Court, District 

* of Connecticut, arises pursuant to sections 102, 103 and Title IV 

of the Labor Management Reporting and Disclosure Act ( LMRDA ) , 73 
Stat.519, 29 U.S.C.A. sec. 401, 412,413,481 and 501. 

2. The plaintiff Emanuel C. Russo is a mamber in good standing 
in defendant Local Union 676 of the United Association of Plumbing 
and Pipefitting Industry of the United States and Canada, within 

the meaning of section 29 U.S.C.A. 402(e), and its principal officer. 
Business Manager, within the meaning of section 29 U.S.C.A. 402(q). 

3. The de f endant , Local Union 676 is a labor organization with- 
in the meaning of section 29 U.S.C.A. (i) and subject to .its terms, 

, with its principal office at 74 Alexander Road , M i 1 f or d , Connecticut. 

4. The defendants John V. Maher, Ralph Clayton, Jan Merelle, 

* 

Ronald Zimmerman, Richard Sha i 1 e r , W i 1 1 iam Jasiunas and Kenneth Haas, 
are officers of defendant union within the meaning of section 29 U. 

S.C. A. 402(e) . 

5* The affairs of the defendant union are conducted pursuant 
to tl^ terms of its Constitution and By-laws, adopted April 6, 1971, 
and attached to the oomplaint as Exhibit A. 

6. The defendant union was chartered by the United Association 
of Plumbing and Pipefitting Industry of the United States and Canada, 
pursuant to a decision of its General President dated November 12, 
1970, under which a charter was issued to defendant union and re- 
quiring that within a period of four months thereafter, the defen- 
lant local union "shall adopt a constitution and by-laws, a dues 
structure and shall nominate and elect officers in accordance with 
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the provisions of the United Association Constitution for the 
nomination and election of local union officers," (Exhibit B, 
page 4) and also to employ "a full t-ime paid officer." (Exhibit 
B, page 5). 

7. The defendant local union complied with the conditions 
for the issuance of the charter on January 5, 1971 and plaintiff 
was elected the temporary business manager. 

8. On January 20, 1971, the charter was issued and the Con- 
stitution and By-laws, adopted on January 5, 1971, were approved. 

9. On February 8, 1971, notice of nominations, elections and 
by-law approval of Local 676 was sent to all membeis of defendant 
local union, which called for nominations to be held on March 2, 

1971 and election and approval of the by-laws on April 6, 1971. 
(Exhibit C attached to the original) 

10. Pursuant to Article VII and VIII of the Constitution and 
By-laws of Local 676 and the aforesaid notice, such nomination and 
election and approval took place on the dates scheduled, as a re- 
sult of which the plaintiff was elected as Business Manager for a 
thre& y.ear term effective April 6, 1971 and defendant officers 
named in paragraph 4 above were also elected for the same period. 

^ • Prior to April 1973, the plaintiff as Business Manager in- 
formed the membership that negotiations were being conducted with 
the National Automatic Sprinkler & Fire Control Association, and 
that counsel had advised him that since the defendants named in 
paragraph 4 above were supervisors within the meaning of the Nation- 
al Labor Management Relations Act of 1947, as amended, they could 
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not serve as members of the negotiating committee and that mem- 
bers who were supervisors or owners of businesses in the sprinkler 
fitting industry were not eligible it) vote upon .any collective bar- 
gaining agreement. 

12. Despite the information contained in paragraph 12, the 
said defendants continued to serve on the negotiating committee 
and entered into an "agreement" which was submitted to the members 
of defendant union and voted upon by members, including supervisors 
and owners, in violation of the provisions of the Labor Management 
Relations Act of 1947, as amended, and section 178 cf the Constitu- 
tion of the United Association. 

13. As a result of the foregoing action on April 12, 1973, the 
plaintiff instituted unfair labor practice charges against the named 
Association and requested by way of remedy that the defendants named 
in paragraph 4 above be barred from serving on the negotiating com- 
mittee or voting upon any agreement. 

14. After investigation, General Counsel for the National Labor 
Relations Board issued a complaint, case number l-CA-9020 dated 
October 4, 1973, a copy of which is attached to the complaint as 
Exhibit D. Said complaint is waiting assignment for hearing at the 
present time. If the complaint is sustained,, the defendants named 
in paragraph 4 and in paragraph 23 would be barred from serving on 
the negotiating committee, and participating in the election of 
persons to serve on said committee or voting on any agreement. 

15. On August 21, 1973, defendant William Jasiunas, as record- 
ing secretary, gave notice of Special meetings for September 14th 

t 

and October 2nd, 1973 to amend the Local 676 Constitution and By- 
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laws to change the nomination date for business manager and offi- 
cers f rom March to November and the election date from April to 
December 1973. (Exhibit E which is attached to the complaint). 

The change was alleged due to the requirement of the Constitution 
of tiie United Association. 

16. The purpose of such amendment was to remove the plaintiff 

from his office prior to the expiration of his term, April 6, 1974, 

and to undermine plaintiff's actions to secure the restoration of 
control of the union to non-superv isor y members. 

17. The amendments set forth in -paragraph 15 were adopted at 

a Special Meeting held on October 2, 1973, at which supervisors and 
owners participated and voted on such amendments. 

18. Thereafter on October 2, 1973, William Jasiunas, as r cord- 

ing secretary, notified the members of defendant local union that 
nominations for Business Manager and officers would be held at a 
Special Meeting to be conducted on November 6, 1973 and elections 

were to be held on December 4, 1973. On October 25, 1973, a fur- 

ther ,*o t i:e of a Special Meeting for October 25, 197 3 to ratify the 
collective bargaining agreement was scheduled for November 6, 1973. 

19. Plaintiff promptly protested at the nomination meeting a- 
gainst such action, but said protest was overruled. Supervisors and 
owners were present at this meeting, and nominated candidates for 
the Business Manager position and officers of the Local Unioi. 

20. Plaintiff protested such action to the United Association. 

21. Thereafter on December 4, 1973, an election was held. Super 
visors and owners attended such meeting and participated ia t •» e e- 
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lection over plaintiff's protest. 

22. Plaintiff then filed a protest with the United Associa- 
tion, which protest was processed as required by the Constitution 

of said United Association to the General President, whose represen- 
tative this day informed plaintiff that his protests against the 
election and nomination were denied and that the defendant local 

union was free to install the Business Manager and officers elected 
% 

at the December 4, 1973 meeting at the next meeting to be held Jan- 
uary 8, 1973 at 8:00P.M. at Ir ish-American Home, Glastonbury, Conn. 

23. Defendants named below are scheduled to be sworn in to of- 
fice on January 8, 1974, as follows: 

William Jasiunas, President 
Robert McNamara, Vice President 
RalphClayton : 

Michael Livingston : Executive Board 
Richard Shailer : 

Russell Oakes : 

Kenneth Haas, Financial Secretary 
Carl Grantmeyer, Recording Secretary 
Ronald Zimmerman, Business Manager 

24. On November 20, 1973, the plaintiff filed an unfair labor 
prac^ce charge against the defendants named in paragraphs 4 and 23 
complaining that their activities in holding office, nominating 
candidates for office and accepting offices involving negotiations 
while supervisors was a violation of the National Labor Management 
Relations Act, as amended. 

25. Plaintiff intends to file a complaint with the Secretary of 
Labor in support of his protests with respect to the conduct of 
nominations and 'lections, but such complaint will not prevent the 
defendants named in paragraph 23 above from taking office pending 
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such investigation. 


26. The actions of the named individual defendants in amend- 
ing the constitution and by-laws and conducting nominations and 
election and attempting to install new Business Manager and other 
officers prior to April 6, 1974 was and is motivated by said de- 
fendants desire to interfere with plaintiff's rights under section 
101(a)(1) of the Act , to impose discipline upon him in violation 
of his rights under section 101(a)(5) of the Act and to remove him 
without just cause in violation of his rights under said section 
and Article IV of said Act, as well as his rights as a member under 
section 7 of the Labor Management Relations Act of 1947, as amended. 

27. Said actions are arbitrary, malicious and made in bad faith 
to deprive the plaintiff of his rights as a member of Local 676, 

and his status as its Business Manager. 

28. Said actions interfere with the jurisdiction and authority 

of the National Labor Relations Board and the rights of plaintiff 

under the act creating said Board, in that the nomination process 

and election was conducted at a time when the complaint was pend— 
t v* 

ing and contrary to applicable Board principles which would bar 
defendants named in paragraph 23 from assuming office. 

29. If the defendants named in paragraph 23 were permitted 
to assume office prior to the completion of the NLRB proceedings, 
such action were result in a denial of plaintiff's rights under 
said Act. 

30. The actions taken by the named defendants and threatened 

to be taken by them as described in paragraphs above have caused and 
continue to cause the plaintiff great mental pain and anguish, have 
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caused him humiliation at the hands of fellow members of the 
defendant union and embarrassment amongst his fellow business 
agents of the same International Union and other building trades. 

31. A provision of the Constitution and By-laws of the Local 
Union permitting members who are supervisors within the meaning 
of section 3(1) of the National Labor Management Relations Act of 
1947. as amended to nominate officers who will participate in the 
negotiations of a collective bargaining agreement and to vote for 
officers, including the Business Manager, who will participate in 
such negotiations and the administration of the collective bargain- 
ing agreement in contrary to public policy and law. 

32. The plaintiff has no adequate remedy at law. 

33. The plaintiff will suffer greater damage than the defen- 
dants if he is removed by the installation of a new Business Manager 
and officers. 

WHEREFORE, the Plaintiff prays that this Court: 

**.*. Enter a temporary injunction restraining the defendant union 

«V 

and the individual named defendants set forth in paragraphs 4 and 
23 and anyone acting in concert with them, directly or indirectly, 
from installing a Business Manager and officers on January 8, 1974 
or thereafter and from assuming the position of Business Manager or 
any office on said date for Local 676 other than that held on Janu- 
ary 1, 1974 pending a final determination of the complaint before 
the National Labor Relations Board in case number l-CA-9020. 

b. Enter a temporary and permanent order restraining the de- 
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fendants from interfering with the rights of the plaintiff as Busi- 
ness Manager of Local 676 until his term shail expire on April 6, 
1974 and until his successor shail be selected by a validly con- 
stituted membership of Local 676. 

c. Enter a temporary and permanent order restraining the de- 
fendants from interfering with the plaintiff's rights as a member 
of Local 676 to prosecute complaints before the National Labor Re- 
lations Board without reprisals or from interfering with his per- 
formance of the duties of the Business Manager of Local 676 in any 
manner, directly or indirectly, including but not limited to the 
withholding of salary or expenses or other benefits due the Busi- 
ness Manager . 

d. Enter a temporary and permanent order declaring the nomina- 
tion conducted on November 6, 1973 end the election conducted on 
December 4, 1973 as contrary to public policy and null and void. 

e. A declaratory judgment declaring that supervisors and owners 
who are members of Local 676 may not (1) nominate or vote upon any 
officer of Local 676 who participates in negotiations or the admin- 
istration of the collective bargaining agreement or agreements be- 
tween the Local 676 and any employer, employers or employer associ- 
ation or associations. 

f. Award plaintiff damages of $25,000 for loss of wages and 
expenses ana pain and suffering mental anguish, humiliation and 
embarrassment . 

g. Award plaintiff attorney's fees to prosecute this action. 

h. Provide such other relief as the court in its discretion may 
be just and proper. 
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Manager and (4) from removing the plaintiff as business manager 
for the same period. 

~ "ORJ) Ejr^ “ 

The Court, having reviewed the Verified Complaint in the 
above entitled matter and believing that there is a need for a 
maintenance of the status quo until the defendants may appear 
and defend said action in order to protect the rights of the plain- 
tiff, hereby ORDERS that Local Union 676, United Association of 
Plumbing and Pipefitting Industry of the United States and Canada 
and the individual named defendants John V. Maher, Ralph Clayton, 

Jan Merelle, Ronald Zimmerman, Richard Shailer, William Jasinus , 
Kenneth Haas, Robert McNamara, Michael Livingston, Russell Oakes 
and Carl Crantmeyer refrain from: 

(1) installing a Business Manager and officers on January 8, 

1974 or thereafter and from assuming the position of Business Mana- 
ger or other offices of Local Union 676 until a hearing on plaintiff's 
Motion for Temporary Injunction is heard by this court and disposed; 

(2) from interfering with the rights of the plaintiff as Busi- 

* v. 

ness Manager of Local 676 for the same period; 

(3) from interfering with the rights of the plaintiff as a mem- 
ber of Local 676 to prosecute complaints before the National Labor 
Relations Board or interfering with the performance of his duties 

as Business Manager of Local 676 in any manner, directly or indirect- 
ly, for the same period, including but not limited to the withholding 
of salary or expenses or other benefits due the Business Manager; and 

(4) from removing the plaintiff as Business Manager for the 
same period, and it is further ORDERED that plaintiff caused to be 
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served upon the defendants a copy of this temporary restraining 
order not later than January 10, 1974, together with a copy of the 

verified complaint and the Motion for Temporary Injunction, and that 
the said plaintiff and defendant appear before this Court on Janu- 
ary 17, 1974 at 10:00 a.m. at the U. S. District Courthouse at New 
Haven, Connecticut, or at such date as may hereafter be established 


by this court for such purposes. 


By the Court 


Dated January 8, 1 9 7 3, 


MOTION FOR TEMPORARY INJUNCTION 


The plaintiff by his counsel moves the Court for a Temporary 

Injunction against the defendant local union and the individual 

named defendants in the above entitled action directing them from 

(1) installing a Business Manager and officers on January 8, 1974 

or thereafter and from assuming the position of Business Manager 

or any other office on said date or thereafter (other than that 

held on January 1, 1974) pending this court's It earing the plaintiff's 
t •* 

Motion .for Temporary injunction and disposing of such motion; (2) 
from interfering with the rights of the plaintiff as Business Mana- 
ger of Local 676 for the same period; (3) fro;n interfering with the 
rights of the plaintiff as a member of Local 676 to present com- 
plaints before the National Labor Relations Board or interfering 
with the performance of his duties as Business Manager of Local 676 
in any manner, directly or indirectly, for the same period, includ- 
ing but not limited to the withholding of salary or expenses or 
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By 


Norman Zolot, His Attorney 
9 Washington Avenue 
Hamden, Conn. 06518 

Dated: January 7, 1974. 

VEKIFI CATIO N 

I, Emanuel C. Russo, have read the foregoing complaint and facts 
alleged therein are true and correct to the best of my knowledge and 
belief. 

L . S . 

Sworn to and subscribed to before me this 7th day of January, 
1974, at Hamden, Connecticut 

Norman Zolot 

Commissioner Superior Court 

MOTION FOR TEMPORA RY RESTRA I NING OR DE R 

The plaintiff by his counsel moves the Courc for a temporary 
restraining order against the defendant local union and the individual 
named defendants in the above entitled action directing them from (1) 
instating a Business Manager and officers on January 8 , 1974 or any 
other office on said date or thereafter (other than that held on Jan- 
uary 1, 1974) pending this court's hearing the plaintiff's Motion for 
Temporary Injunction and disposing of such motion; (2) from inter- 
fering with the rights of the plaintiff as Business Manager of Local 
676 for the same period; (3) from interfering with the rights of the 
plaintiff as a member of Local 676 to prosecute complaints before the 
National Labor Relations Board or interfering with the performance of 
his duties as Business Manager of Local 676 in any manner, directly 
or indirectly, for the same period, including but not limited to the 
withholding of salary or expenses or other benefits due the Business 
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other benefits due the Business Manager and (4) from removing the 
Plaintiff as business manager for the same period. 
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DEFENDANTS 1 MOTION TO DISMISS^ 
COMPLAINT AND DENY INJUNCTIVE RELIEF 


Now come the Defendants in the above entitled matter and move this 
Honorable Court to Dismiss the complaint of the Plaintiff pursuant to Section 
1 12B0) and/or 12B(6) of the Federal Rules of Civil Procedure for the reasons 

I 

stated in the attached " Defendants' Memorandum of Points and Authority in 

Support of Motion to Dismiss and Request for Denial of Injunctive Relief , 

! ° r <n the alternativ ° deny injunctive relief for the reasons that the Plaintiff 
has failed to show: 


1 . Irreparable harm will occur if injunction not granted. 

2. Probability of success on the merits. 

3. That greater harm will be incurred by the Plaintiff if such relief is 

^ not granted than will be incurred by the Defendants if such relief 
is granted. 
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MEMORANDUM OF DECISION 
ON DEFi NDAHTS* MOTION TO DISMISS 


This suit raises issues concerning the appropriate 
roles of the Secretary of Labor, the National Labor Relations 

| 

Board, and a District Court with respect to disputes that 

implicate Titles I and IV of the Labor Management Reporting 

and Disclosure Act (1-MRDA), 29 U.S.C. §§ 411 et: seq. . and 
' I 

1 7 of the National Labor Relations Act (NUA), 29 U.S.C. 

i 

$ 157. The suit was brought on January 3, 1974, by Enamiel 
Russo, who hao previously been elected as business manager 

i 

of the defendant union, Local 676 of the United Association 

! 

of Plumbing and Pipefitting Industry of the United States 
and Ca n a da . T^e officers of the union were also named as 

S ' i 

defendants. Jurisdiction i* Invoked under § 102 of the 
LMRDA, 29 U.S.C. f 412, to remedy alleged violations of 
plaintiff's rights secured by $ 101(a)(1) and (5), 29 U.S.C. 
i 411(a)(1) and (5).* 

The camolalnt alleges a series of events that 
really constitute two distinct causes of action, the first 
concerning the plaintiff's claimed right to pzevant the 
named individual defendants from taking office, the 
second concerning the plaintiff 'aclaimed right to prevent his 
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own removal from office. Local 676 was chartered by the 
United Association in 1970, on condition that it adopt a 
constitution and bylaws and nominate and elect officers in 

i 

accordance with the constitution of the United Association. 1 
The Local endeavored to comply by adopting bylaws on January 
5, 1971, which were approved by the United Association on 
January 20, 1971. Thereafter nominations and elections were 
held. On April 6, 1971, along with the officers, plaintiff 

was elected business uwnager for a three-year term commencing 

April 6, 1971. i 

I 

During 1973, the negotiation committee of the union, 
which, as required by the union* e bylaws, consists of tho 
union "s officers, conducted negotiations with a contractors 1 
group, tha National Automatic Sprinkler A Fire Control 
Association. Plaintiff protested to tha union nanberahip j 

that" the officers could not act oa a negotiating condtte* J 

because they were supervisors, and ihat any agreement reached 

. i 

would be invalid under the NLRA because of the supervisors' j 
negotiating role. He also warned that any agreement would j 
be invalid under the NLRA if supervisors partlclpatsd in a 
vote approving it. Despite plaintiff's protests, the 


-14- 


negotiating committee r*«ch«K. an agreement with the con- 
tract ora, which «u approved by the uiioo'a memberahlp la 
April. 1973. Os April 12. 1973, plaintiff inetituted 
Ubor charges with the NLRB, complaining that supervisor. 

j- 0 ** ottlt * d “ d weed to approve the agreement. Plaintiff!'* 
chargee resulted in tho Issuance of a ccmpUint by the 
Soerd'a General Counsel on October 4, 1973. That complaint 
’ ** currently awaiting assignment for hearing. 

i . 

| Events concerning plaintiff's ctatus as on officer 

! b **“ ® AUSUat “• I973 ‘ ""cn defendant Jasinna,. the union's 
recording secretary, gave notice of special me. tings called 
to amend the union's constitution and bylaws. Propoaed for 
: ehmS * *“• the months for nominating and electing officers 
and the business manager. nominations were to be held in 
November instead of March, and election, in December, instead 
of Ajrjl. The changes were approved at a membership meeting 
i held October 2, 1973. Pursuant to the emended bylaws, 
nominations for officars and business manager were bald an 
November 5, 1973, end elections on December 4. 1973. PUin- 

f ti££ n0Bl “ ted uu.in.ss manager, but was defeat.d in 
• aecret ballot election by a vote of 61 to 13. The eucce.e- 

caouldates for officers and business manager are defend- 
*i ants in this suit. 
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On January a, 1974, plaintiff filed this suit and 

obtained a temporary restraining order, barring the defendant# 

from being installed in office. January 17, 1973, a hearing 
was held o a plaintiff' d motion for a preliminary injunction. 

Testimony and exhibits were presented by plaintiff. Because 

time did not permit presentation of the defendants' evidence, | 

the parties agreed to liave the temporary restraining order 

extend'd pending disposition of defendants' motion to dismiss 

on the understanding that if the motion vrerc denied, defend- 

ants would have an opportunity to present evidence before 

decision was reached on plaintiff's motion for a pro l ira ! na ry 

. injunction. 

Plaintiff's first cause of action concerns his 
challenge to the right of the individual defendants to take 

i 

office. Uis argument proceeds from the undisputed premise 

tUatf ■'interference by supervisors in tha collective bargaining 

' 

process violates rights of union members protected by § 7 of 
the NLKA. HLKB v. tioplovlntt bricklayers' Association of 

! 

Delaware Valley and Vicinity . 292 F.2d 627, 629 (Cd Cir. 

1961); Local 636 of tha United Association of Journeymen end 
Anpvcntlce^ of the Plumbing ond Pipsf ittlrg Industry _tho_ 
United States and Canada, APL-CIO v. IILRB . 237 F.2d 354 (D.C. 

! 

Cir. 1961); Nassau & Suffolk Contractors ' Association, Inc^ , 
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| 118 N.L.k.a. 174. 183-84 (1957). Plaintiff contend o that 
i the defendants who were elected to office are supervisors. 


j lte does not ch *llenge the right of supervisors In general to 
hold office. However, he challenges the right of the 
Individual defendants to become officers of the defendant 
union because this union's bylaws require the officers to 

^constitute the wal on's negotiating committee. Plaintiff alco 

challenges the individual defendants' right to become officer# 

on the ground that supervisors participated in their election 
and In the election of a business manager who hat continuing 
collective bargaining responsibilities. 

The critical Issue is whether the rights plaintiff 
alleges have been Infringed are rights protected by $ 101 (a)( 1 ) 
of the LMRLA. if go, thl 6 Court can proceed to consider the 
® er f ^ 8 °f th® claims, but if the role of supervisors, either 
as officer-negotiators or as electors of negotiators, impairs 
only rights protected by j 7 of the NLRA or Title IV of tho 
LHR 0 &, then relief must be sought from either tha NLRB, San 
Diego Building Trades Council v. Cannon . 359 u.S. 236 (1959), 
or the Secretary of Labor, Cn Ihoon v. Harvey . 379 u.S. 134 
(1964). 
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Section 101(a)(1) assure* union members '‘equal 
right* and privileges" to nominate candidates and vote in 
union elections. Calhoon emphasized that the essential pro- 
tection afforded is against discrimination among union cambers 
in their exercise of the franchise, rather than rules con- 
cerning who is eligible for election. Even the concurring 
opinion wanted § 101(a)(1) broadened only to Include rules 
that distort the basic democratic process Calhoon v. Harvey . 
supra . 379 U.S. at 147. This Circuit has also emphasized 
that i 101(a)(1) is properly invoked to protect against union 
action that is "part of a purposeful and deliberate attempt 
... to suppress dissent within the union." Schonfeld v. 
Panza B 477 F.2d 899, 904 (2d Cir. 1973). The values tc be 
protected are those relevant to labor union democracy, rather 
than to union-management labor relations. 

- Plaintiff doe 8 not allege any discrimination among 




union members, nor, in this first cause of action, any 
stifling of free speech or dissent. 

Plaintiff does not have a right protected by 
* J 101 (a) (1) to prevent the installation of alleged supervisor* 
as officers, even though their activity as contract nego- 
tiators may well give rise to an unfair labor practice within 
the hoard's Jurisdiction. Plaintiff fears the Board's juris- 
diction may be unequal to the task, since, as he contends. 
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the Board may have no authority to remove defendants as 
officers. But the Board clearly has authority to prevent the 
enforcement of any agreement Improperly negotiated because of 
supervisor participation, and nay wall have authority to order 
the officers (if their supervisor status is established) to 
refrain from subsequent negotiations. If this occurs, the 
bylaw provision constituting the officers as negotiators will 
simply have to give way to superior requirements of federal 
law. Even if the Board*, authority cannot bo exercised so 
prophy lactic oily, such deficiency does not create a corres- 
ponding increase in a district court’s authority under 
» IJUaMl). If presently existing remedies ere Inadequate, 
ss plaintiff fears, the solution must be supplied by Congress. 

Nor does plaintiff have a right protected by 

J lOUsMl) to prevent the installation of officer-negotiators 
wh h»vc besn elected by alleged aupervisors. If plaintiff's 

vot. for itimself and hi. choice of officers was dilut.d 
beem... supervisors were improperly permitted to vote, the 
remedy muat be sought from the Secretary of Labor pursuant 
to Title IV. Hs. S chonfel d v. Rafterv . 159 F.Supp. 380 
(3.IJ. N.Y. 1973) 




Pl&inti ft a second cause of action challenges the 
defendants' action in precipitating an election that resulted 
in his replacement as business manager three months before 
the expiration of the texin ior which he was elected* He 
asserts this action violated his rights nrotected by i 101(a)(1) 
and (5), the Utter guarding against discipline without ade- 
quate procedural protection. Ilia factual allegations appear 
aore designed to assert denials of a free speec h right pro- 
tected by § 101(a)(2) or a right to Initiate action before 
an administrative agency, protected by 5 101(a)(4). However 
construed, the claim is not adequate to invoke the protection 
of $ 101. 

In the first place, it is somewhat doubtful whether 
§ 101, enacted to promote union democracy, can ever be Invoked 
as protection against a special election, even if the election 
is .Ufled with the specific motivation of voting an elected 
official out of office* Political scientists generally view 
initiative and recall procedures as providing r.ore, not less, 
democracy. In this case, unlike Schonfeld v. Penza, supra . 

plaintiff was not disquali iiei from seeking office at the 

2 / 

specially called election. 
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Secondly, plaintiff's claim encounters the obstacle 
that the specially called election was at least in conformity 
with, if not required by, the United Association's canstitu- 
tlcxi. That constitution (^ 130(a)) specifies that nominations 
for officers of local unions sliall be !«elJ in November or 
May, and elections in Decend&or or June, having elected 
officers in April, 1971, the local union was certainly entitled 
to select the itovetnber-Dec ember option, since the May- Juno 
option would have resulted ia no elections within a three-year 
interval, in violation of TitLe IV, 29 U.S.C. » 431(b). • 
Plaintiff contends tliat the United Association was not pressing 
. to have the local unlou change its election timetable. How- 

ever, a change that does in fact conform to the lawful rules 
of the parent body does not deny plaintiff any federally pro- 
tected rights, even if, as plaintiff alleges, defendants vcce 
Moti dated to bring their bylaws into conformity ia the hope 
that a December election would result in plaintiff's defeat. 

Thirdly, » 101 "gives rise to no rights in the 
removed official as an official under the Act." Schonfcid v. 
P^aza, supra . 477 F.2d at 904 (emphasis original). The cases 
upholding an ousted officer's claim under S 101 hove involved 
a removal from office and usually an exclusion from holding 
office. Jchonfeld v. Pcn:a . supra ; Grand Lodne of lnt'l 
Assn, of Machinists v. Kin* . 335 F.2d 340 (9th Cir. 1964); 
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- ^ ndIcr v - £ap. uto » 310 F.2d 445 (2d Cir. 1963); DeCa^i i 

v. Greeley, 293 F.Supp. 746 (D. N.J. 1965). Since plaintiff 
was eligible for nomination and election under the revised 

election timetaole of the amended bylaws, hir. bade claim la 

for -protect Ion “as an official’* for the balance of the three* 

year tern that was preuatnrely ended by his election defeat. 

hliilc plaintiff does allege that the by^aw aiusndiacmt that led 

to the oecember election was a retail ntory tactic that 

impaired hie free speech rights, there are no allegations of 

the type of deliberate and Jonji -standing suppression of free 

% 

speech within tbe onion tnat bchonfelu v. Penza , supra , 
indicated would invo.e j 101 (a)(2) protection. And it has 
consistently been held that , 101(a)(5) docs not afford pro- 
tection against removal from union office, even by sunxr.ary 
administrative action, much le>s by e’ection. C rand L-oJ^e 

Ih’t/l Assn, of Machinists v. King, s upra , 335 F.2d at 343 
and n. 7. 

Apart from federal law and despite the change In 
union byiaws, plaintiff may well have a valid claim that he 
was improperly denied the final three months of his term of 
office as business manager. In amending the bylaws, the 
union made no transitional provision to specify whether the 
old officers would have their original terms abbreviated or 
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Che new officers would serve abbreviated terms. Moving Che 

S ' 

, election date bacic from April to December obviously meant 

r • 

Chat oue group or the other would serve less than full three* 

3/ 

year terms ' or that three-year terms would continue to 

!■’ • 

commence in April, even though elections were in December. 
Defendants see.:* to assume that a December, 1973, election 

automatically required a shortening of the terns of incumbent 

officers. Rut plaintiff can contend with eqial, if not 

-> i 

greater logic, that since the local union's tylaw provision 

i i 

specifying three-year terms was not amended, he had a right 

to renain in office untiu A^ril 6, 1974. Moreover, 5 130(e) 
of the United Association's constitution provides that the 
length of a term remains Intact, in the event an election 
date is advanced for certain purposes. 

whatever the merit of plaintiff's claim in this 
regtafd, it arises solely under the constitution and bylaws 
of the United Association and the local union, and is there- 
fore a state lav claim over which this Court lacks juris- 
4 / 

diction. Since there has not been a full development of 
the merits of tha claims alleged to be federally cognisable, 
it is not appropriate to adjudicate the state law claim in 
Che exercise of pendent Jurisdiction. 
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Accordingly, the complaint will be dismissed for 
failure to state a claim upon which relief can be granted, 
and the temporary restraining order will be vacoted. Judgment 
will be stayed and the temporary restraining order continued 
in effect until 5:00 p.n. , February 11, iy74, to permit 

plaintiff to apply to the Court of Appeals for a stay pending 
appeal . 

bated at New itaven, Connecticut, this r ]f/\ day of 
February, 1574. 


J on 0, N ewn .an 
Jon 0. Newman 

United Itat^s Uiatrict Judge 
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FOOTNOTES 

■« '• ■ , ‘ 

i. • ?!r*3 ■ ■ ; * • 

•> -‘JV , j » * • .: • : 

±J Even Judge leaker's opinion upholding the 
sufficiency of the complaint In Schonfel d v. Baftory . 335 
F.Supp. 846 (S.D. N.Y. 1971), conceded that Title IV pro- 
cedures are more lilely appropriate if a complaint, challenging 
dilution of voting power, seeks reliai' with Tcspect to a 
particular election. 


2J In DeC.aapli v. Greeley . 293 F.Supp. 746, 752 
(0. N. J. 1968), which upheld a discharged union officer* s 
Title X claims, the court specifically distinguished Sheridan 
v ; ^»ltcd Brotherhood of CorDcntara . 306 F.2d 152 (3d c'ir^ 
1962;, which rejected such a claim, on the ground that in 

tho decision to oust the officer vrns ultimately sub- 
mitted to the union membership for decision, whereas in 
heCempli . the decision was made by the union president. 



3/ The bylaw change did not even specify whether 
the date was being moved back to the December preceding April 
1974, or ahead to tho following December. However, the uni on * 
is certainly entitled to construe its own bylnw to mean the 
earlier December, a reading that avoids a conflict with the 
chree-vear limitation of 29 IJ.S.C. * 431(b). 


* 4/ Fooalbly, as defendants appear to contend, any 

c^^aint i>y plnintlif in this regard c.uat be presented to 
the Secretary of Labpr to secure redress under Title IV. This 
i3 -Oi. necessarily so. While Title IV dees require that 
elections be held "in accordance with the constitution end 
bylaws" of a union, 29 U.S.C. i 481(c), plaintiff in this 
portion of his complaint, is not challenging tha conduct of 
an elect ion, but tho action of a union in installing newly- 
elected iT.exabc*i( prior to what he alleges is tho lawful 
expiration <iatc of his three -year term. 


- 25 - 


4 


0 



ORDER 


This action was brought by complaint dated January 7, 1974 seek- 
ing a temporary restraining order and temporary injunction, to 
which, on January 10 , 1974 defendants filed a motion to dis- 
miss for want of jurisdiction. 

The court having heard the parties, and being of the opinion 
that said complaint fails to state a claim upon which relief 
can be granted, and the temporary restraining order issued 
January 7, 1974 should be vacated, it is ORDERED: 

Defendants' motion to dismiss is granted and judgment to be 
entered for defendants, and the restraining order issued 
January 7, 1974 is vacated, provided, however, that this judg- 
ment and the temporary restraining order shall be continued in 
effect until 5:00 P.M. February 13, 1974, to permit plaintiff 

to j^aply to the Court of Appeals for a stay pending appeal. 

•>* 

rated at New Haven, Connecticut this 11th day of February ,1974 . 

^ C 1 ♦ f^\*l V'M 'N 

Jon O. Newman 

United States District Judge 


- 26 - 


I NDEX 


COMPLAINT 1 

MOTION FOR TF.MPORA RY RliSTRA I N I NO ORDER 11 

TEMPORARY RHSTRAININC ORDIiR y 

MOTION FOR TliMPORARY INJUNCTION 10 

DEFENDANTS ' MOTION TO DISMISS COMPLAINT 

AND DI-NY INJUNCTIVE RELIEF 12 


MEMORANDUM OF DECISION ON DEFENDANTS' 

MOTION TO DISMISS 13 

ORDER 20 

EXHIBIT A - UNION CONSTITUTION AND 

BY-LAWS 20 A 

EXHIBIT D- COMPLAINT ISSUED BY THE 

GENERAL COUNSEL, N.L.R.B. 

CASH NO. 1 -CA-9020 28 



EXHIBIT A 

local unioIT 676 cofBTrrirrioN aic by-laws 

ARTICLE V 

A. The officers of Local Union No. 676 shall be the following: 
President, Vice President, Business Manager, Financial 
Secretary- Treasurer, Recording Secretary, Executive 
Board (SI members, Examining Board (5) members, Finance 
Committee (3) members and Inside Guard. 

B. The President and Business Manager shall be members with 
voice, but without vote, of all Committees and Boards. The 
Vice President shall be Chairman, with voice and vote, of the 
Executive Board, and shall be a member with voice but no 
vote of all other Committees and Boards. 

C. The olection of all officers named above shall be by secret 
ballot and all officers shall be elected for a term of 3 years 
except as to the members of those committees hereinafter 
set forth . One nominee for one office shall be declared 
vtanimously elected by Recording Secretary at election. 

D. Vacancies shall be filled temporarily by appointment of the 
Executive Board until an election may be held after proper 
notice to the membership. The election shall be by secret 
ballot at a Special Called Meeting for that purpose. 


NOMINATION OF OFFICERS 

Nominations for Officers shall be held at a Special Called Meeting 
during the 'month of March. All nomination for officers must be 
accepted by the proposed candidate within the specified time. All 
nominations shall be closed et this meeting. 

ARTICLE VIII 

The election of officers for Local Union No. 676 shall be hold 
et a Special Called Meeting of die membership during the month 
of April. Whenever there are more than two (2) candidates for 
a single office, there shall be a run-off election for the two highest, 
providing that the hif^ieet shall not have more than 51% of the votes 
cast. All members of the Union eligible to vote shall receive 
notice of the election at least 15 days prior to the election date. 
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B . Any member of this Local Union engaged m the Automatic 

Sprinkler Industry holding an Executive potation owner, 
co-owner or contractor shall he ineligible to accept any 
office of the Local Union as defined in Section 166 of the 
United Association Constitution, 

C, All nominees for office and other positions shall, upon 
nomination, execute a statement that they are not disqualified 
to hold office under Section 504 of the Labor- Management 
Reporting end Disclosure Act of 1959. 



A. Every member in good standing in the Local Union shall 
have the right to nominate, vote for or otherwise support 
the candidate of his choice. Good standing shall be defined 
ae , all dues paid monthly in advance, no outstanding fines 
or assessments and attendance at six (61 meetings of the 
Local Union a year. 



NEGOTIATION COMMITTEE 

A. The Negotiation Committee, except for fabricating shops, shall 
f '• be composed of seven (7) journeymen, those being the 

President, Business Manager and members of the Executive 
Board. TheV shall have power to meet and negotiate and 
aign agreements, and any other matters as deemed by the 
membership of Local Union 676 requiring negotiations. No 
agreement shall be valid until presented to end ratified by the 
membership of Local Union No. 676 at a specially called 
meeting . 
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EXHIBIT D 

COMPLAINT ISSUED Bl THE NATIONAL LABOR RELATIONS 
BOARD'S OENBIAL COUNSEL, Case No. l-CA-9020 

•***«• * * # ••• • 


12. Since on or about February 1, 1973, Respondent Association 

■j ' *' '•»»: l v 

unlawfully assisted, supported, and interfered with the administration of 
the Union in that: 

(a) Since on or about February 1, 1973, during negotiations for 


t r 


I • J 

* 

r* 


a new contract between the Union and Respondent Association, Respondent 

. * i 

Association permitted and caused the following representatives , agents, 
and supervisory personnel of its employer-members and of the MCAC's 
employer -members to participate as representatives and agents of the Union 
at said negotiations: 

John Maher - Union President and Union Negotiator and 

Area Supervisor for Acua Vi king Fire Protection 
Corp, 

I 

Ralph Clayton - Union Vice President and Union Negotiator and 
Area Supervisor for FosUett & Bishop 


■m ■■■: 

i# 

* 


William Jasiunas - Union Recording Secretary and Union 

Negotiator and Area Supervisor for Otto 
Contracting Company 


. I 
•V . 

& 


»i < , • •• 

!»• . * . 
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* * * ‘ " 
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Richard Shaller 


Jan Morello 


- Union Executive Board Member and Union 
Negotiator and Job Foreman for Acme 
Viking Fire Protection Corp. 

- Union Executive Board Member and Union 
Negotiator and Area Supervisor for Morris 
A, Fierberg Co. 


(b) On or about April 10, 1973 Respondent Association permitted 
following 


and caused the / representatives, agents, and supervisory personnel of 

* ’ 

its employer-members and of the MCAC's employer-members 

to attend and participate in a membership meeting of the Union 

/'*; •» 

and to vote and to urge and direct these employees in the unit described 

1 < •« 

* 

above in Paragraph 8 who were present for :his meeting to vote for ratification 
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of a t r'act negotiated under the circumstances and conditions of Paragraph 


* U'j ; • 

* ;• 12(a) i 
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Bernard Beck, Jr. 
Raymond C. Roberts 

John V. Maher 

Donald Giguere 

Theodore Oberdick 

Jan Morello 

Carroll B. Cully 

Louis J. Fox, Jr. 

Edward Polowski 
Joseph Litwinas, Jr. 


- Area Supervisor for M.J. Daly Company 

- Area Supervisor for Standard Sprinkler 
Corp. 

- Area Supervisor for Acme Viking Fire 
Protection Corp. 

- Area Supervisor for Grinncll Fire 
Protection System 

- Area Supervisor for James V. Ursini 
Company 

- Area Supervisor for Morris A. Fierberg 
Co. 

- Treasurer, Secretary, Director for 
Hartford Automatic Sprinkler 

- Vice President and Director for 
Hartford Automatic Sprinkler 

- Director for Hartford Automatic Sprinkler 

- Director for Hartford Automatic Sprinkler 


r . 

, •* • 

' 4 ; . ’ 

* 4‘ * * 

f ■ . T 

r \\ 


r r , * ; 

' '• y •• 




(c) On or about April 12, 1973, Respondent Association permitted 
and caused the same representatives, agents, and supervisory personnel of 
Its dmployer-members and of the MCAC's employer -members as named in 
Paragraph 12(a) to participate in and to execute as representatives and 
agents of the Union a new contract agreement between the Union and Respondent 

» 1 y f ; 

Association. - — 

13 . By reason of the acts described above in Paragraphs 12(a), (b), 


and (c), the new agreement described above in Paragraphs 12 (a) , (b) , and (c) 

4 .. 

was negotiated, ratified, and executed under such coercive conditions that 
' ; such acts ere in violation of the Act, that such acts Interfere with, 
restrain and coerce the employees in the unit described above in 
Paragraph Q, and that this new contract should be set aside. 
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14, Since on or about April 12, 1973, the Union requested Respondent 
Association to bargain collectively in respect to rates of pay, wages, 
hours of employment or other conditions of employment with the Union ns 
the exclusive representative of all the employees of employer-members of 
Respondent Association and of MCAC in the unit described above in 
Paragraph 8. 

15. On or about April 16, 1973 and at all times thereafter, Respondent 
Association did refuse and continues to refuse to bargain collectively with 
the Union as the exclusive representative of all the employees in the unit 
described above in Paragraph 8. 

16. By the acts described above in Paragraphs 12 and 13, Respondent 
Association did engage in and is engaging in unfair labor practices within 
the meaning of Section 6(a)(2) of the Act. 

and 15, 

17. By the acts described above in Paragraph 14 / Respondent Association 
did engage in and is engaging in unfair labor practices within the meaning 
of Section 3(a)(5) of the Act. 

18. By the acts described above in Paragraphs 12, 13 , 14 and 15 and by 

eafj^of said acts. Respondent Association did interfere with, restrain and 
• • 

coerce and is interfering with, restraining and coercing its employees in 

% 

the exercise of the rights guaranteed In Section 7 of the Act and thereby 
did engage in and is engaging in unfair labor practices within the meaning 
of Section 8(a)(1) of the Act. * 

19. The activities of Respondent Association, described above in 

15. 

Paragraphs 12, 13» 14 and/ occurring in connection with the operations of 
Respondent Association, described above in Paragraphs 3 and 4, have a close, 
Intimate, and substantial relation to trade, traffic and commerce among the 
several States and tend to lead to labor disputes burdening and obstructing 


commerce and the free flow of commerce. 
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20, The acts of Respondent Association, described above, constitute 
unfair labor practices affecting commerce within the manning of Section 8(a)(1), 
(2) and (5), and Section 2(5) and (7) of the Act. 
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